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EDITORIAL NOTES. 


WE FounpD fault last month with the sudden adjournment of the 
Court of Errors, leaving many cases on the list unheard to go over 
until November. Butit does not follow that because the Court 
held a short session the judges are idle. It is rather because they 
have so much to do that they are glad of an opportunity to give up 
hearing causes, so that they may have time to consider those they 
have heard. The same judges hear causes in the circuits from the 
first of April until the first of June, and then hear causes in the 
Supreme Court until the Court of Errors meets in the third week of 
June, hearing arguments on Saturdays in the circuits all along, 
and before the list of causes in the Court of Errors can be finished 
July is nearly half gone and the hot season is the only time left 
for the examination of cases in the last resort, unless they are put 
off with those in the Supreme Court until the circuit work begins 
again in September. 

It is not fair, either to the judges or to the suitors, and itis very 
bad for the law that decisions should be made by the court of final 
appeal without ample time for argument and examination. 
Decisions should be made promptly, but not hastily, and if there is 
any court in which deliberation is required both in argument and 
in consideration it is the court in which the law is finally settled. 
There is only one way in which we can secure both promptness and 
deliberation in the decision of appeals and that is by having a 
court which shall devote its whole time to hearing appeals. Our 
present system was, we cannot say well enough, but perhaps all 
we could afford, when the cases on appeal were few, but now there 
is no longer any doubt that there are cases enough to occupy fully 
an appellate court of five judges who should all give their attention 
to every case that should come before them. 
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The growth of the chancery business and the increase in the 
number of chancery judges has greatly increased the work of the 
Court of Appeals, not only in the number of cases, but especially 
in the magnitude and importance of the causes to be heard. The 
amendments of the constitution providing for general legislation in 
regard to municipal government are a fruitful source of perplexing 
questions of far-reaching importance. The growth of corporations, 
and the new forms of modern business, give rise to new questions 
of law which must be settled by the Court of Errors. It is of the 
utmost importance that this court should be able to devote to this 
work all the time and energy that the work may demand. 

It is not merely a question of time for argument and deliberation. 
The value of the decisions of the Court depends much upon the 
number of the judges in the Court. Cases on appeal, in which the 
law is settled for the future, require thorough discussion among 
the judges themselves. They must be considered with reference to 
their effect upon the law as a whole, upon the development of 
legal principles. It is obvious that such a discussion cannot be 
freely had in a bench of seventeen judges, some of whom have no 
knowledge of the law and whose minds may be made up on the 
tentative suggestions made by the other judges in the course of 
such a discussion, and, indeed, it is impossible that in any bench of 
seventeen judges hearing cases from day to day and pressed for 
time, any thorough discussion of a case or a legal question can be 
made. The inevitable result will be that a few of the judges will 
study the case and that the rest will trust to their conclusions, or, 
if they differ, will side with one or the other. 

This bad system has gone on long enough and an earnest effort 
must be made to put an end toit. The people are ready for the 
change. It only needs strong and united efforts on the part of the 
Bar to devise and bring about an amendment of the constitution to 
accomplish this purpose. Let this purpose be the first, and if need 
be, the only one, and other amendments will follow in due time. 
lf too much is attempted at first there will be difference of opinion 
and nothing will be accomplished. 

Tue decision in State v. Towle, Supreme Judicial Court of Maine, 
14 Atl. Rep. 196, may be of interest to bachelor members of the 
bar, and while it reminds them that it is their duty to marry, it 
throws them entirely upon their own resources to provide for the 
support of a wife. In this way it may tend to greater diligence 
in their service of their mistress, the Law. The action was 
brought by the Insurance Commissioners of the state of Maine to 
recover a penalty of fifty dollars from the defendant, as soliciting 
agent for the ‘‘Single Men’s Endowment Association,’’ doing 
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business in the state without a license as an agent of an insurance 
company. The defendant insisted that the association was not 
an insurance company. The contract between the association and 
its members provided that if a member pay an initiation fee of 
$10, and annual dues of $2 for nine years and as much longer 
as he remains single, and an assessment of $1.25 on the marriage 
of any member, the company will pay his wife on his marriage 
as many dollars as there are members in the association, provided 
that he do not marry within two years, which he agrees not to 
do under pain of forfeiture of all his rights in the association. 
The court held that this was not a contract of insurance, but that 
it was a wagering or gambling contract, and void as against 
public policy, because in restraint of marriage, citing White v. 
Benefit Union, 76 Ala. 251, and Chalfant v. Payton, 91 Ind. 202, 
in which similar contracts were held to be void. 

OLE NELSON v. WARREN POTTER. 

(New Jersey Supreme Court, June Term, 1888). 


1. A will executed according to the law of _ vision, Supplement, 775) which authorizes 





the testator’s domicile will pass personal 
property wherever situated; but with respect 
to the devise of lands the will must be 
executed according to the formalities pre- 
scribed by the law of the state in which the 
land is situated. 

2. The probate of a will in one state, 
though conclusive as to personalty if pro- 
bate be made at the testator’s domicile, is of 
no force in establishing the sufficiency and 
validity of a devise of land in another state. 
It can obtain such force only in virtue of 
some law of the state in which the lands lie. 

3. The act of 1882 (P. L. 1882, p. 112) 
amended and re enacted May 11, 1886 (Re 


the recording of wills probated in another 
state for the purpose of making title to lands 
in this state, simply makes such record ora 
transcript thereof competent evidence—dis- 
pensing with proof by subscribing witnesses 
—leaving the legal effect of the will as a de- 
vise of land to be determined as it would be 
if the original will were produced and proved. 

4. A will recorded under the last men- 
tioned statute, though executed in a manner 
sufficient to devise lands at the testator’s 
domicile, will not operate to devise lands in 
this state unless executed in the manner re- 
quired for devise of lands under the laws of 


this state. 


On certificate upon a feigned issue out of the Court of Chancery. 

Argued before Justices DepuE, VAN SYCKEL and KNAPP. 

Mr. John 8. Voorhees for the plaintiff. 

Mr. A. Q. Keasbey for defendant. 

DepvE, J.: This suit involves title to certain lands situate in 
the county of Middlesex, in this state, of which Isaac J. Potter 


died seized. 


The deceased, whose domicile was in Califurnia, died May 19, 
1885. By his last will, dated Nov. 19, 1884, he devised the residue 
of his estate, in which the lands in question were included, to two 
incorporated societies. The plaintiff derived title by conveyance 
from these societies. The defendant makes title as an heir-at-law 


of the deceased. 
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The testator’s will was in writing, and signed by him, but not 
executed by him in the presence of subscribing witnesses. It is 
admitted that the will was made and executed in compliance with 
the laws of California, and that under the laws of that state it 
would be a valid testamentary disposition of lands. It was not 
made and executed in conformity with the law of this state, which 
requires all wills to be executed in the presence of two witnesses 
present at the same time, who shall subscribe their names thereto 
as witnesses in the presence of the testator. Rev. 1,247, §22. The 
certificate presents the question whether a will, made and 
executed by a non-resident testator, in such a manner as by the law 
of his domicile would be a valid devise of lands, can operate to de- 
vise lands in this state, the will not having been executed in con- 
formity with the law of this state. 

The incidents of real estate, its disposition and right of succes- 
sion, depend upon the lex rei site. The validity of bequests of 
personal property depends upon the law of the testator’s domicile 
and the validity of devises of real property upon the law of the 
state where the lands lie. Hence, a will executed according to the 
law of the testator’s domicile will pass personal property wherever 
situate ; but with respect to devises of lands the will must be 
executed according to the prescribed formalities of the state in 
which the land is situated (4 Kent 913; Story Confl. of Laws, 
$474: Whart. Confl. Laws, $585; Jones v. Habersham, 107 U. 8. 
174-179 ; Robertson v. Pickrell, 109 Id. 608; Pratt v. Douglas, 38 
N. J. Eq. (11 Stew.) 516; 1 Jar. on Wills, Randolph's Ed. 1, and 
note b. 

The courts of one state are without jurisdiction over the title to 
lands in another state; and the clause of the Federal Constitution 
which requires full faith and credit to be given in each state to the 
records and judicial proceedings of every other state applies to the 
records and proceedings of courts only so far as they have jurisdic- 
tion. Public Works v. Columbia College, 13 Wall, 521. Hence, 
the probate of a will in one state, though conclusive as to title 
to personalty if probate be made at the domicile of the testa- 
tor. is of no force in establishing the sufficiency or validity of a de- 
vise of land in another state. It can obtain such force only in vir- 
tue of some law of the state in which the lands are situate, Me- 
Cormick v. Sullivant, 10 Wheat. 192; Darby v. Mayor, Id. 465; 
Robertson v. Pickrell 109, U. 8S. 608. 

The state Legislature might provide that lands within the state 
should pass by a devise in a will executed according to the law of 
the state or country in which the testator was domiciled. But an 
act of legislation of that import would be so extraordinary and 
impolitic in its tendency to introduce doubt and uncertainty in the 
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title to lands, that a statute of that similitude would not be allowed 
that effect unless such intent was expressed in clear and unequivo- 
cal language. 

The testator’s will was duly probated in the office of the Clerk of 
Tuolumna county, California, May 27, 1885, and an exemplified 
copy thereof filed and recorded in the Surrogate’s office of Middle- 
sex county, in this state, May 2, 1887, in compliance with the act 
of the Legislature of May 11, 1886 (Rev. Supplt. 775.) It is con- 
tended by the plaintiff that by force of this statute a will not 
executed in the manner prescribed by the law of this state is 
nevertheless operative to devise lands in this state, if it be executed 
according to the formalities required for a devise of lands by the 
law of the state or country where the testator was domiciled. 

The act in question provides that when any will shall have been 
admitted to probate in any state or territory of the United States 
or the District of Columbia, or in any foreign state or kingdom, 
and any person shall desire to have the same recorded in this state, 
for the purpose of making title to lands or real estate in this state, 
it should be lawful for the surrogate of any county in this state, 
upon an exemplified copy of such will and of the certificate of pro- 
bate thereof and of the letters testamentary, exemplified and 
attested as mentioned in the act, being filed in his office, to record 
such will, certificate and letters and file the said copy in his office. 
The act further provides that any such will, certificate and letters . 
being so recorded should have the same force and effect in respect 
to all lands and real estate whereof the testator died seized, as if 
the said will had been admitted to probate and letters testamentary 
had been issued in this state. It also provides that all conveyan- 
ces theretofore or thereafter made by any executor or by any 
devisee should be as valid as if said will had been admitted to pro- 
bate and letters testamentary, etc., had been issued in this state, 
and that such record or certificate copies thereof would be received 
in evidence in all courts of this state. 

This statute was originally passed March 23, 1866 (Nix. Dig. 
1035, $40). It was repealed in 1872 (P. L. 1872, p. 58) and restored 
in 1873 (P. L. 1873, p. 168), and was included in the Orphans’ 
Court act in the revision of 1874. Rev. 757, §26. It was re-enact- 
ed with some amendments in 1882 (P. L. 1882, p. 112), and again 
in 1886, with some other amendments (Rev. Supplt. 775), but the 
act as it now stands is, so far as concerns this suit, substantially 
the same as it was when it passed in 1866. The act as passed in 
1866 was entitled ‘‘ A supplement to the act relative to the probate 
of wills from other or foreign states,’ which was an act passed 
April 15, 1846 (Nix. Dig. 1032, §31). The act of 1846, to which the 
act of 1866 was a supplement, was originally passed March 6, 1828, 
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under the title of ‘‘ An act relative to the probate of wills’’ (Harr. 
Com. 195), and with some additions, of no importance in this case, 
was included in the revision of 1846, under the title above men- 
tioned. 

When the act of 1828, providing for the record of foreign wills 
was passed, statutes were in force making the record of wills 
originally proved under the laws of this state, either in the preroga- 
tive court or before the surrogate, or transcripts thereof, competent 
evidence of the same validity and effect as if the original will were 
produced and proved. The germ of this legislation was the act of 
March 17, 1713-14 (Nix. Dig. 1034, Rev. 1249), which in the second 
section provided that wills thereafter made in writing, signed and 
published by the testator in the presence of three subscribing 
witnesses, and regularly proved and entered upon the books of 
records or registers, should be sufficient to devise and convey lands, 
tenements, hereditaments or other estates, as effectually to all 
intents and purposes as if the testator had conveyed the same away 
in his lifetime, and that the books in which they were registered or 
recorded should be accepted, and be sufficient evidence at all times 
and places. The fourth section declared that the copy of any will 
made in any of His Majesty’s colonies, by which any real estate 
within this colony is devised, being proved according to the custom 
of such colony, should be received in evidence in any of the courts 
within this province, and be esteemed as valid and sufficient as if 
the original will or testament was then and there produced and 
proved. This act is still in force (the word colony being taken to 
include state), except as modified by the act concerning wills of 
March 12, 1851 (Rev. 1247), with respect to the number of witnesses 
required and the mode of executing and attesting wills, Graham 
v. Whiteley, 26 N. J. L. 2 Dutch. 254-259 ; 4 Griff. Am. Reg. 1241, 
$72. Mr. Griffith, in commenting on the act of 1713-14, and other 
provisions for authenticating wills made in other states, as furnish- 
ing evidence of the existence and of the probate of such a will in 
another state, containing a devise of lands in this state, adds that 
** Still it (the will) must appear to be executed in such manner as 
our law requires for the devising of real estate lying here,”’ 4 Griff 
Am. Reg. 1241, $72, note 1. 

None of these acts, which made the record of probate or tran- 
scripts thereof evidence, was designed to change the law with 
respect to the manner in which wills were required to be executed 
to make a valid devise of lands. When these acts were passed, 
and down to the act of 1851, a will of personalty was valid, and 
therefore entitled to probate, though it was executed without any 
subscribing witnesses, and at the same time a will was inoperative 
to devise lands, unless executed in the presence of subscribing 
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witnesses and with certain formalities provided by statutes regula- 
ting that subject. The object of these acts was simply to provide 
instruments of evidence to dispense with the production of the 
subscribing witnesses in support of title by devise. As was said by 
Chief Justice Beasley the intention was to make them prima 
Jacie evidence for the sake of convenience. Otterson v. Hofford, 
36 N. J. L., (7 Vroom), 129-133. If the will as probated showed a 
will executed in such a manner as was required for a valid devise 
of lands, the record of the probate or a transcript thereof was 
prima facie evidence of the title of the devisee. If the record did 
not exhibit a will so executed the record or transcript went for 
naught, Den. v. Allen, 2N. J. L., (1 Penn.) 35, 38, 42, 43; Allaire 
v. Allaire, 37 N. J. L., (8 Vroom), 312, 318, 319; 8. C. 39 N. J. L. 
(10 Vroom) 113. 

The act of 1846, which applies to foreign wills, must receive the 
same construction; for by the third section of that act it is 
declared that such record or certified copies thereof should be 
evidence in the same manner and have the same force and effect as 
if such will had been proved in the usual manner under the exist- 
ing laws of this state. It was so decided in Allaire v. Allaire, 
supra. 

It was contended by the plaintiff, to sustain this devise, that the 
act of 1886 (Rev. Supplt. 775), requires a broader construction. 
The argument was based upon the phrase, ‘shall desire to have the 
same recorded in this state for the purpose of making title to lands 
or real estate in this state,’’ and the fact that conveyances thereto- 
fore or thereafter made by executors or devisees were validated. 
The reason for the introduction of the words above quoted with re- 
spect to the purpose for which such will was recorded is apparent. 
The act of 1846 contemplated letters testamentary or administration 
upon the recording of the will, and required a bond with security 
from non-residents for the faithful administration of the testator’s 
estate. In some instances the record of a foreign will in this state 
was needed exclusively as a muniment of title, without any 
administration on the testator’s estate. The supplements of 1866 
and 1886 were designed to meet this situation of affairs. Provision 
was therein made for recording the will for the sole purpose of 
making title to lands or real estate in this state without letters 
testamentary or administration thereon, and consequently without 
any bond for the administration of the testator’s estate. And it 
will be observed that in every instance in these statutes, in which 
the effect of such a record is declared, it is declared that such will, 
upon being recorded, ‘‘shall have the same force and effect in 
respect to all lands and real estate whereof the testator died seized 
as if said will had been admitted to probate and letters testament- 
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ary or of administration with the will annexed had been issued in 
this state,’’ and that conveyances of such real estate by the execu- 
tor or devisee ‘* shall be as valid as if said will had been admitted to 
probate and letters testamentary or of administration with the will 
annexed had been issued in this state.’’ In this language the 
Legislature expressed a purpose to put such a will, when recorded, 
on the same footing with respect to lands as wills recorded under 
the act of 1866. The language in which these statutes are expressed 
gives no countenance to the supposition that the Legislature 
intended to suspend the statute concerning wills with respect to 
lands in this state in favor of foreign testators, or to give the record 
of foreign wills an effect which it has not given to domestic wills 
duly probated in our courts. The whole of the legislation with re- 
spect to the force and effect of the probate and recording of wills— 
domestic or foreign—upon the title to lands, is of the same charac- 
ter. The record of probate, or a transcript thereof, is made compe- 
tent evidence dispensing with proof by the subscribing witnesses, 
leaving the legal effect of the will as a devise of lands to be deter- 
mined as it would be if the original will was produced and proved. 
The testator’s will, if produced and proved, would be inoperative 
to devise lands in this state. It acquired no additional force from 
the recording, 

A certificate will be made that the title to the lands in question 
did not pass under the testator’s will, but descended to his heirs- 
at-law. 

In preparing this opinion I have not overlooked the fact that 
upon the testator’s death in 1885 the lands in question descended 
to his heirs-at-law, and that their title was vested before the act of 
1886 was passed. But inasmuch as the act of 1882, which was in 
force when the testator died, is in all respects material to this 
controversy identical with the act of 1886, I preferred to consider 
the case as if controlled by the latest act on this subject. 


CLARA V.GENDRE, ET ALS. v. FANNY J. BYRNES, ET ALS. 


(Court of Chancery of New Jersey, June 27, 1888.) 





Equity Pleading—Principal and Agent 
Filing Bill.—t. An 
agent is bound to serve his principal to the 
best 
judgment, and the law, to prevent him from 


—Fraud—Laches in 
of his skill, knowledge, ability and 


being tempted to betray his principal, will 
not allow him to place his interests in con- 
flict with those of his principal. 

2. An agent who takes title from his prin- 
cipal to property of which he has charge for 
his principal, is bound to show affirmatively 


in order to maintain his title, if it is assailed, 
that the transaction out of which his title 
arose was fair, open, voluntary and well un- 
derstood, 

3. In such cases fraud will be presumed, 
and the agent, in order to keep what he has 
got, must show affirmatively that he has not 
abused the confidence which his principal 
reposed in him. 

4. This rule applies to the case where a 
child acts as the agent of his parent, as well 
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as to the case where the agent is a stranger 
in blood to his principal. 

5. A bill will not be dismissed on demurrer 
on the ground of laches, in a case where 
there is no analogous statutable bar, unless 
it appears on the face of the bill that the 
complainant has delayed suing for so long a 


prive the court of the power of ascertaining 
with reasonable certainty, what the truth is 
respecting the matter on which he rests his 
right to a decree, or that he has by his delay 
placed himself ina position where he has 
gained an unfair advantage over his adver- 
sary,— Syllabus by the Court. 





time after his cause of action arose as to de- 


On motion to dismiss bill on notice under p. 224 of the rules. 

Mr. Anthony Q. Keasbey and Mr. Rudolph F. Rabe for motion. 
They submitted that in ordinary cases a general allegation in a bill 
of fraud and undue influence is insufficient, but the facts constitu- 
ting the fraud must be set outin detail, citing Stover v. Reading, 29 
N. J. Eq. (2 Stew) 152; Mutual Life v. Sturges, 33 N. J. Eq. (6 
Stew.) 328; Small v. Boudinot, 9 N. J. Eq. (1 Stock.) 331; New 
Brunswick and Canada Railway Co. v. Conybeare, 9 H. L. Cas. 
711 ; Gilbert v. Lewis, 1 DeG. J. & S. 38; Bryan v. Spruil, 4 
Jones Eq. (N. C.) 27; Sharp v. San Paul Railway Co., 3 L. R. 
Chancery 597, and insisted that even when fiduciary relations are 
alleged to exist it is not enough merely to allege the relations and 
to charge fraud ina general way. It is not enough to set aside a 
deed to prove that the daughter was the confidential adviser of her 
mother and that there was no consideration given for the deed; and 
the allegations also must go further than this and show a ground 
for the presumption of undue influence so as to shift the burden of 
proof upon the defendant. Citing Huegeum v. Paisley, —; 
Rorbach v. Dorsheimer, 25 N. J. Eq. (10 C. E. G.) 513; Jenkins 
v. Pye, 12 Wheat. 24; Nedby v. Nedby, 5 DeGex. and Sm. 377. 

They also insisted that the complainants by reason of their delay 
in bringing suit were not entitled to relief. Citing Spiedell v. Hen- 
rier, 120 U. S. 377, and cases there referred to, and also Stout v. 
Seabrooke, 30 N. J. Eq. (3 Stew.) 187, 180. 

Mr. Oscar Keen contra, 

VAN FLEET, V. C.: The main object of this suit is to procure a 
decree invalidating a deed made by Maria Mulock, now deceased, 
in June, 1880, to her daughter, Fanny J. Byrnes. Mrs. Byrnes 
asks for a dismissal of the complainant's bill on the ground that 
even if the facts stated in it are taken to be true, no case is made 
which entitles the complainants to the decree they ask. Both the 
complainants and the defendant are beneficiaries under the will of 
Mrs. Mulock. The defendant and two of the complainants were 
her daughters, and the other complainant was her grandson. If 
the decree which the complainants ask should be made, the title to 
the lands in question will not vest in the complainants, but in 
trustees appointed by the will of Mrs. Mulock, to be held by them, 
however, for the benefit of the complainants and Mrs. Byrnes. 
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The complainants allege, that prior to the institution of their suit 
they applied to the trustees to bring a suit for the same purpose 
for which they now sue, but that the trustees refused to do so. 
The complainants then brought this suit not only against Mrs. 
Byrnes, but also against the trustees. It is not disputed that the 
complainants have a right to maintain this action under the circum- 
stances stated, provided it shall be determined that the facts which 
constitute the gravamen of their action are sufficient to support 
the decree they ask. 

The case made by the bill against the validity of the deed under 
which the defendant holds the lands in question may be stated as 
follows: Mrs. Mulock died on the twelfth of May, 1882, at the age 
of eighty-six ; she left a will by which she directed that almost 
the whole of her estate should be divided into three shares; she 
gave one share to the defendant absolutely, and the use of the 
other two-thirds in equal shares to the complainants, Mrs. Le 
Gendre and Mrs. Lu Gar, during life, with remainder to their re- 
spective issue. Mrs. Mulock was a lady of large means: she 
owned real estate in the city of New York, and also in Richmond 
county, New York, and in the cities of Chicago, Illinois and New- 
ark, New Jersey ; for five years prior to her death she had been in 
feeble health, and her mind, for all that time, in consequence of 
her sickness and old age, was so far impaired as to render her 
incapable of managing her property and her business. The de- 

‘fendant lived with her mother, and for five years prior to her 
mother’s death was her mother’s agent and confidential adviser, 
and had the care and management of all her mother’s property. 
While standing in this relation to her mother, and on the eleventh 
of June, 1880, she induced her mother to convey to her, without 
consideration of any kind, improved property situate in the city 
of Newark, worth at least $40,000, of which she was then collect- 
ing the rents for her mother, and withheld the deed from record 
until after her mother’s death. The bill, in addition to the facts 
above set forth, charges the defendant with having induced her 
mother to make the deed in question by fraud and the exercise of 
undue influence, but does not state the particular acts or facts on 
which this charge is founded. And this omission is made the main 
ground of the defendant’s motion. If this charge constituted the 
only foundation of the complainants’ right to relief, the bill would 
be subject to objection on the ground that it lacked that degree of 
fullness and particularity in statement which the rules of pleading 
require. The case will, however, be considered as though the bill 
contained no such charge in express terms. 

For present purposes the defendant must be understood as as- 
senting to the truth of each fact above asserted. The question 
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then is, do the facts thus admitted so far impugn the integrity of 
the defendant’s deed as to make it the duty of the court to set the 
deed aside? The answer which must, according to a highly salu- 
tary principle of law, be given to this question, I think is entirely 
plain. The bill describes the relation existing between the mother 
and the daughter at the time the deed was made as that of princi- 
pal and agent, but the facts stated would rather seem to indicate 
that it more closely resembled that of guardian and ward. : The 
mother was in feeble health and weak in mind; she had reached 
the last stage of her life on earth; her natural strength was so far 
abated and impaired as that a little labor, either physical or mental, 
had become a great toil to her. She had reached the point in 
human existence where nothing is so desirable as rest, freedom 
from care and peace. To an old lady in this condition a surrender 
of the management of her property and the conduct of her busi- 
ness into other hands, so that she may be free from its care and 
worry, is almost indispensable to her comfortable existence, and 
the person to whom she commits her interests, whether a child or 
stranger, very soon, as a general rule, acquires over her not only a 
very powerful influence, but in most cases an absolute ascendency. 
Her manager, generally, very soon becomes the guardian of both 
her property and her person. The bill puts the defendant very 
much in this position towards her mother. For over three years 
prior to the making of the deed, the bill says that the mother’s 
state was one of complete dependency, and that the daughter was 
in a position where she could exercise almost supreme control. It 
also says, that while the parties occupied these positions towards 
each other the daughter got from her mother a deed for property 
worth at least $40,000, for which she gave her mother nothing. 
Whether we say the defendant, at the time she obtained title, 
was simply the agent of her mother, or stood in a relation to her 
mother where she was subject to higher duties and greater respon- 
sibilities than those of an agent, is, in my judgment, of no import- 
ance whatever. As agent simply she was bound, in all her dealings 
with her mother, to practice towards her mother the utmost good 
faith. The law on this subject is settled beyond all question, and 
rests on the highest considerations of justice and safety. An agent 
is bound to serve his principal to the best of his skill, knowledge, 
ability and judgment. The law, to prevent him from being tempted 
to betray his principal, will not allow him to place his interests in 
conflict with those of his principal, and if, in any case, this rule be 
violated, the agent, in order to keep what he has obtained, must 
show that in the particular transaction he served his principal 
against himself with the same fidelity that he would have been re- 
quired to use against a third person. Lord Eldon called it a great 
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rule, which requires that he who bargains in a matter where he 
may obtain an advantage for himself, with a person placing con- 
fidence in him, shall show as a condition of keeping what he has 
obtained, that he made a reasonable use of the confidence reposed 
in him. Gibson v. Jeves, 6 Ves. 278. If an agent obtains from 
his principal the title to lands of which he has charge for his prin- 
cipal, and the validity of his title issubsequently assailed, he must, 
even in a case where he has given a consideration, in order to main- 
tain his title, show affirmatively that there was no undue influence 
exercised, no advantage taken, and no imposition practiced. I? 
the language of Mr. Justice Van Syckel, speaking for the court 
of Errors and Appeals, in Condit v. Blackwell, 22 N. J. E. R. 
486 (7 C. E. G). ‘The transaction must be characterized by the 
utmost good faith. There must be no misrepresentation, and an 
entire absence of concealment or suppression of any fact within the 
knowledge of the agent, which might influence the principal ; and 
the burden of establishing the perfect fairness of the contract is 
upon the agent.’’ The same principle, in a somewhat more com- 
prehensive form, was declared by Judge Hand, in pronouncing the 
judgment of the Court of Appeals of New York, in Cowee v. Cor- 
nell, 75. N. Y. 99. Hesaid: ‘‘It may be stated as universally 
true, that fraud vitiates all contracts, but as a general thing it is 
not to be presumed, but must be proved by the party seeking to 
relieve himself from an obligation on that ground. Whenever, how- 
ever, the relations between the contracting parties appear to be of 
such character as to render it certain that they did not deal on terms 
of equality, but that either on the one side from superior know- 
ledge derived from a fiduciary relation, or from overmastering 
influence, or on the other from weakness, dependence, or trust 
justifiably reposed, unfair advantage ina transaction is rendered 
probable, there the burden is shifted, the transaction is presumed 
void, and it is incumbent upon the stronger party to 
show affirmatively, that no deception was practiced, no undue in- 
fluence was used, and that all was fair, open, voluntary and well 
understood.’ ‘The question in cases where a conveyance is made, 
without consideration, to a person standing in a fiduciary relation 
to the grantor, is not, as was said by Lord Eldon, in Huguenin v. 
Baseley, 14 Ves. 273, whether the grantor knew what he was doing 
when he made the deed, and intended to make it, but how the in- 
tention, under which he acted, was produced ; whether all that 
care and providence was placed round him, as against those who 
advised him, which from their situation and relation with respect 
to him they were bound to exert on his behalf. 

Now, I think, the facts stated in the bill demonstrate, beyond 
dispute, that the parties to the transaction under review did not 
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deal on terms of equality. On the one side there were weakness, 
dependence, and trust, and on the other there was a person ina 
position of influence, where she could practice fraud with ease and 
with little danger of detection. Besides, the transaction on its face 
renders it highly probable that all was not fair, open, voluntary 
and well understood. The gift was a very large one, 
amounting in value to at least $40,000. The fact that 
the evidence of it was concealed until after the death of the 
donor, or rather withheld from the public records, where a 
prudent grantee, under ordinary circumstances, would have 
placed it very soon after getting it, if not a strong badge of 
fraud, is a circumstance which, I think, the complainants are 
entitled to have explained in a judicial proceeding. 

The fact that the person standing in the relation of agent to 
the grantor in this case was a child, and not a stranger, neither 
changes the rule of law to be applied, nor mitigates its rigor. 
The law forbidding persons occupying positions of trust or con- 
fidence, from using their positions to gain advantages for them- 
selves by betraying those who trust them, must be applied by 
the courts to every case where the evils exist which the rule 
was intended to prevent or correct, regardless of the relation- 
ship which may have happened to exist between the betrayer 
and the betrayed. The first and most important question to be 
asked in cases of this kind after a relation of trust or confidence 
has been shown to exist, is, isabetrayalshown? If it is, the duty 
of the court is plain. The law must be enforced. 

The defendant also asks a dismissal of the complainants’ bill 
on the ground of laches. The defendant says the complainants 
have lost their right of suit by delay. Their bill was filed 
December 23rd, 1887. Mrs. Mulock died on the twelfth of May 
1882, but her will, according to a statement contained in the 
bill, was not admitted to probate until the twenty-eighth of 
February, 1884. The defendant did not record her deed until the 
third of June, 1882. When the complainants first obtained actual 
knowledge of the existence of her deed does not appear. Their 
suit was brought, however, within less than six years after the 
defendant’s deed was recorded, and within less than four years 
after Mrs. Mulock’s will was admitted to probate. If the de- 
fendant’s deed is invalid, the legal title to the lands in ques- 
tion, vested, on Mrs. Mulock’s death, in the trustees appointed 
by her will. They were the persons, who, in the first instance, 
had the exclusive right to sue, and the complainants were with- 
out right, in that regard, until the trustees declined to exercise 
their right. Great delay is a good bar to a suit in equity, and 
courts of equity, from the earliest times, have, on principles of 
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their own, and in cases where there was no analogous statutable 
bar, refused relief to stale demands, but they never adopt this 
course, at the threshold of a suit, in a case where there is no 
analogous statutable bar, unless it is clear, on the face of the bill, 
that the complainant has delayed suing for so long a time, after 
his cause of action arose, as to deprive the court of the power of 
ascertaining, with reasonable certainty, what the truth is respecting 
the matter on which he rests his right to a decree, or that he 
has by his delay placed himself in a position where he has gained 
an unfair advantage over his adversary. Nothingof that kind ap- 
pears in this case. No reason exists, so far as I can discover, why 
the complainants should not be heard. The case which they make 
by their bill, is certainly one which, in its inherent justice, entitles 
them to what they ask, unless it is shown that the defendant ob- 
tained her deed by fair means, and without abuse of the confidence 
which the grantor reposed in her. 

The defendant’s motion must be denied with costs. 

JOSEPH VERY »v. A. V. SELOVER. 
(First District Court of Newark, N. J.) 

Gaming—Sale of Watches on the‘‘Club plan” is admissible in evidence as part of 
Plan" —Evidence—Non-suit.— The defend- contract. 
ant sold watches on the club plan, the pay- Held, That a contract of sale where the 
ments to be made weekly by each member of payments are fixed and absolute is not illegal 
the club, and one watch to be delivered to under ‘‘an act to prevent gaming,” ap- 
one member of the club every week, the one proved March 27,1874, although the order in 
to receive the watch being determined by lot, which the members of the club receive their 
until each shall have received one. watches is determined by lot. 

Held, Thata circular entitled ** my club 

This was an action on contract for the price of a watch sold on what 
is called the club plan, the payments to be made weekly by each 
member of the club, and one watch to be delivered each week to 
one member of the club to be determined by lot. ‘The facts are 
stated more fully in the course of the opinion. 

Mr. James M. Trimble for the plaintiff. 

Mr. George H. Lambert for the defendant. 

MILLER, J: I will refer first to the question whether the pros- 
pectus or explanation called ‘“‘*my club plan”? is admissible in 
evidence. 

It was offered by the defendant to show his right to ask for 
security for the balance of the payments of any one who receives 
his watch before the expiration of the sixty weeks. 

In my opinion it is absolutely necessary to admit this prospectus 
to sustain the plaintiff's case and prevent a non-suit. 

If this is excluded the plaintiff has brought his suit too soon. If 
he relies entirely upon his contract without reference to the pros- 
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pectus he is not entitled to receive the watch until he shall have 
paid one dollar per week for sixty consecutive weeks ; his contract 
says this in so many words, and there is no promise in it that the 
plaintiff shall have possession of the watch before the expiration of 
that time. And unless the ‘club plan”’ is admitted there is noth- 
ing in the contract to show that it was contemplated at all that the 
plaintiff should receive the watch any sooner than that time, and 
if the prospectus is admitted and the plaintiff claims his right to 
receive his watch, his number having been drawn, which he does 
claim, then he is only entitled to possession of the watch upon 
complying with the conditions therein stated, one of which is to 
give satisfactory security. 

The claim is that the whole contract is illegal because it comes 
within the provisions of the act against gaming. 

In the case of State v. Lovell, 10 39 N. J. L. (Vr. p.) 461. Judge 
Dixon defines a lottery as follows: ‘‘ A scheme for the distribution 
of prizes by chance, a game of hazard, in which small sums are 
wagered for the chance of obtaining a larger value either in money 
or other valuables. Where a pecuniary consideration is paid and 
it is determined by lot or chance according to some scheme 
held out to the public what the party who pays the money is to 
have for it, or whether he is to have anything,it is a lottery. State 
v. Clark, 33 N. H. 329; Hull v. Ruggles, 54 N. Y. 424.” 

In Fareira v. Gabell, 89 Pa. St. 89, a wagering contract is thus 
defined: ‘‘ A wagering contract is one in which the parties stipu- 
late that they shall gain or lose upon an event in which they have 
no interest except that arising from the possibility of such gain or 
loss.”’ 

Now let us see whether the facts of this case make such a con- 
tract as is included in either of the above definitions. 

The plaintiff made a written agreement with the defendant that 
he would pay one dollar a week for sixty weeks fora watch. This 
agreement was marked a certain series and a certain number, and 
the understanding was that all the numbers in that series should 
be placed in a box and every week one number should be drawn 
out, that the person who held the contract corresponding to that 
number should receive a watch valued at $60, but should continue 
to make his weekly payment until the sixty weeks had expired, 
and thus each of the sixty holders of the contracts would receive 
his watch at one or the other of these drawings, and each would 
have paid the cost of the watch. Under ‘‘ An act to prevent gam- 
ing, ‘‘approved March 27, 1874, section one, it is provided that all 
wagers, debts or stakes made to depend upon any race or game, or 
upon any gaming, by lot or chance, or upon any lot, chance, 
casualty or unknown, or contingent event shall be unlawful.” 
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The second section provides that ‘‘Any person who shall pay 
any money upon the event of any wager, or bet above prohibited, 
may sue forand recover the same of the winner or the stake 
holder.’’ The section making lotteries illegal is 9th, and prohibits 
any grant, bargain or sale, etc., of any goods, etc., made in pur- 
suance of lottery. 

If the contract between the plaintiff and the defendant is one 
prohibited by the statute, then this suit is properly brought and the 
plaintiff should recover. According to the terms of the contract of 
the parties the plaintiff does not rely upon any lot, chance, 
casualty or unknown contingent event in order to become entitled to 
his watch; the defendant absolutely agrees that he will give him 
his watch upon the payment of one dollar a week for sixty weeks. 

There is no lot or chance about that; there is no uncertainty 
about it, barring, of course, the weekly payment ; the promise at 
any rate is an absolute one to be performed upon the completion of 
the weekly payments. It is not a scheme for the distribution of 
prizes by chance, nor are small sums wagered for the chance of ob- 
taining larger ones. Nor is pecuniary consideration paid and lot 
or chance determines what the person paying shall have, or if he 
is to have anything. Admitting the prospectus as part of 
the contract, the only uncertain thing is the date when possession 
of the watch shall be given to the plaintiff. 

This depends upon when the number of his contract is drawn 
out of the box; as this feature is chance pure and simple, he may get 
it at the first drawing, or he may not get it until the last. In the 
event of his getting it at the first drawing he will have the posses- 
sion and use of the watch for the remainder of the time in which he 
is to pay for it. It does not appear to me by the evidence or by the 
contract that any money is paid for this, nor that the payment de- 
pends upon this chance. 

If the payment stopped when the plaintiff’s number was drawn 
then his payment would depend upon chance and lot, and would 
come within the statute, but under the contract the payments are to 
continue for 60 weeks, no matter when the person making them gets 
his watch. If the value of the watch promised was acknowledged 
to be less than the amount agreed to be paid and the chance of the 
possession of the watch at a sooner day was an element of value for 
which the plaintiff agreed to pay, and which was consideration in 
his mind as equaling the difference between what the watch was 
worth and what he agreed to pay for it, then he would be paying 
money for something which depended upon the happening of some 
contingent event, but such does not appear to be the fact in this 
case ; the contract calls for a watch equal in value to all the money 
to be paid; and I cannot see that in this case there has been any 
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money paid for anything dependent upon the happening of an un- 
certain event. 

The mere method of deciding who of sixty men, all paying the 
same amount, shall take his watch first, does not in my opinion 
make the contract for the purchase of the watch illegal. This case 
is peculiar and no case in the books involves the same principle. In 
all other cases something is paid for the chance, or else some 
tickets draw and some do not. In thecase before the court nothing 
is paid for ‘ ’e chance of getting a watch sooner than the others, 
nor are there any blanks; all get their watches, though at different 
times. The money is paid for the watch and the method of de- 
livery, though determined by lot, does not in my opinion make the 
contract illegal. 

If the contention of the plaintiff that anything of value deter- 
mining upon chance applies to this case, then the quantity of value 
is immaterial, and if the drawings all took place in one day 
ten minutes apart it would be just the same as though they 
occurred a week apart; it is only a smaller value that 
is decided by chance, but who would say that the case suggested 
would be a lottery ? 

My decision in this case is that the contract is a legal one and 
that the plaintiff cannot sue to recover the money back ; judgment 
therefore is for defendant. 


ALEXANDER MILNE v. PETER KLEB. 

Agency for the Sale of Land—/Paro/ 3. A special agent, appointed to do a 
Authority—Extent of Power.—t. Anagent specific act, cannot bind his principal unless 
may be authorized by parol to enter into a he pursues his authority strictly, and those 
written contract for his principal to convey who deal with him are chargeable with notice 
land. of the extent of his authority. 

2. But a simple parol authority to sell, 4. A purchaser, buying of an agent, must, 
without more, will not authorize the agent to _at his peril, ascertain the extent of the agent’s 
sign a written contract for his principal. power. 

On final hearing on bill and answer and proofs taken orally. 

Mr. George M. Titus and Mr. Theodore Runyon for complain- 
ant. 

Mr. Frederick W. Stevens for defendant. 

VAN FLEET, V. C.: This is a suit for the specific performance of 
a contract to convey lands. The complainant asks that the defend- 
ant be compelled to convey certain lands to him situate in the city 
of Newark. The contract on which his action is founded was not 
made by the defendant in person, but by a person representing 
himself to be the defendant’s agent. The defendant denies that 
this person was his agent. Whether the court can give the com- 
plainant what he asks or not, will depend entirely upon whether 
the proofs show such a delegation of power to the person who as- 
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sumed to act as agent, as gave him authority to make a written 
contract which imposed upon the defendant the obligation to con- 
vey. The delegation of power was made by parol. No other is 
shown. This is sufficient. Mr. Justice Van Syckel, in Long v. 
Carpenter’s admr., 34 N. J. L. (5 Vr.) 121, said, in substance, the 
cases, both in England and this country, agree that authority to 
an agent to make a contract in writing to convey land need not be 
in writing, but may be created by parol. © 

The person assuming to act as agent in this case entered into a 
written contract with the complainant. The contract is unilateral, 
It imposes no obligation whatever upon the complainant. Al- 
though made by a person assuming to act as the defendant’s agent, 
and without previous consultation with the defendant about the 
contract, he seems to have proceeded upon the notion that he 
would faithfully discharge his duty to his principal by binding his 
principal to convey, without requiring the purchaser to assume a 
corresponding obligation, or any obligation whatever. The only 
power ever conferred upon this person by the defendant, in respect 
to the lands in question, was conferred in November, 1885. The 
power was not exercised until December 15th, 1887, more than two 
years after it was created. The contract on which the complain- 
ant’s action is founded bears date December 15th, 1887. The de- 
fendant sailed for Europe the 21st of April, 1886, and remained 
there until after this suit was brought. The person who assumed 
to act as the defendant’s agent, in making the contract in ques- 
tion, is an attorney at law, and had, prior to the defendant’s going 
to Europe, transacted some professional business for the defend- 
ant. A week before the defendant sailed for Europe, he executed 
a power of attorney in the presence of this person, which had been 
drawn under the direction of this person, by which he appointed 
his friend, Edward Goeller, his attorney to collect the rents 
of the premises in question, and to exercise general control and 
supervision over them, and to prevent the commission of any tres- 
pass upon them, or waste or injury to them. After the defendant 
left for Europe, no communication, of any kind, passed between 
the defendant and this person until after the contract with the 
complainant was made. Immediately after making the contract 
in question, this person notified the defendant of the sale, both by 
telegram and letter. But before the receipt of his telegram the 
defendant received a telegram from Mr. Goeller announcing the 
same fact. The defendant notified Mr. Goeller at once, by tek- 
graph, that he would under no circumstances sell his property, and 
stated that he (Goeller) was his agent. This telegram was shown, 
on its receipt, to the person who had made the contract with the 
complainant as the defendant’s agent. 
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It is not disputed that the defendant at one tim? authorized the 
person, who assumed to act as his agent in this transaction, to find 
a purchaser for him, and that the defendant stated to him the 
terms upon which he would sell his property. The proof of dele- 
gation of power, on the part of the complainant, comes alone from 
the mouth of the person who claims to have been the donee of the 
power. He swears, that the defendant, in November, 1885, said to 
him: ‘* You must try and sell my property for me. I will sell it 
for $40,000; I will allow $25,000 to remain on bond and mortgage, 
and require only $15,000 cash.’? Then I asked him how long that 
could remain, and he said five or ten years, or any length of time 
—I do not want the money. He said they might have it at 
five per cent., it might remain at five per cent., and that he 
would gire a clear title. He also testified, that although the 
defendant afterwards asked him many times whether he had 
found a purchaser, he never subsequently restated or repeated the 
terms on which he would sell. On the twelfth of January, 1886, 
the agent, in order to make his right to commissions sure, in 
case he effected a sale, procured the defendant to sign a contract in 
these words: ‘I agree to pay C. Bried two and a half per cent. on 
the price of my house on Broad street, if he sell, or is instrumen- 
tal in selling the same for me at a price Laccept.’’ The defendant 
admits that he gave his property to this person to sell, in Novem- 
ber, 1885, as he did to several other persons, and that he told him 
he would sell for $40,000—$15,000 cash, and $25,000 on bond, se- 
cured by a first mortgage on the property, with interest at five per 
cent., but he swears that nothing was said about the time for which 
the mortgage was to run, nor about the kind of a title which he 
would make. 

But suppose it be admitted that the defendant gave the agent 
just the authority which the agent says he did, the question which 
this state of facts would present for decision would be: had the 
agent authority to bind the defendant by a written contract? He 
was a special agent, constituted to do a specific act—to negotiate a 
sale, or to find a purchaser who was willing to purchase on the 
the terms specified. The rule with regard to such agents is settled. 
Their acts do not bind their principals unless they pursue their 
authority strictly, and those who deal with them are chargeable 
with notice of the extent of their authority. Cooley v. Perrine, 41 
N. J. L. (12 Vr.) 322; 8. C. on error, 13 Vr. 623. The rule is gen- 
eral that a purchaser, buying of an agent, must, at his peril, satis- 
fy himself as to the extent of the agent’s authority. He may 
always refuse to buy until the agent produces such evidence of 
authority as to Jeave no doubt of its extent. In this case no claim 
is made that express authority was given to the agent to make or 
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sign a written contract for his principal. There is nothing in the 
circumstances of the case from which such authority could be fairly 
or reasonably implied ; on the contrary, it seems quite clear that 
the implication should be the other way. The property was in 
hands of other real estate agents; the principal and his agent 
resided near each other and met almost daily, so that if a purchaser 
was found he could easily, and without delay, be brought in con- 
tact with the principal ; so far as appears at the time the agent 
yas appointed, the principal had no intention of going to Europe, 
and the language of the contract of January 12th, 1886, respecting 
commissions, would seem to indicate, quite clearly, that it was un- 
derstood that no bargains should be concluded by the agent until 
the principal had an opportunity to say whether the price offered 
was satisfactory or not, its provision in that regard being, that the 
principal would pay commissions on the price obtained, provided 
the agent sold, or was instrumental in selling for a price which the 
principal accepted. Authority to make or sign a written contract 
is not conferred, where the thing to be sold is land, by giving an 
agent power, by parol, to sell. Chancellor Zabriskie, in Morris v. 
Ruddy, 20 N. J. Eq. (5 C. E. Gr.) 238, said, following the rule 
adopted by the courts of New York, that ‘‘ giving authority to sell 
does not, by force of the terms, or by their general acceptation, give 
authority to sign the vendor’s name to acontract. And in the case 
of lands, it is not wise to extend their meaning by construction.”’ 
Mr. Justice Brown had previously, in Shepherd v. Hedden, 29 N. 
J. L. (6 Dutch.) 345, said substantially the same thing. Both of 
these cases are cited with apparent approval by Mr. Justice Magie, 
in pronouncing the opinion of the court of Errors and Appeals in 
Young v. Hughes, 32 N. J. Eq. (5 Stew.) 383. In view of these 
judicial utterances, I think, this court is bound to regard the rule 
above stated as established. 

But a further defense exists, namely, that the authority of the 
agent was revoked prior to the maturity of the contract upon which 
the complainant’s action rests. The defendant swears that on the 
fourteenth of April, 1886, when he executed the power of attorney 
to Goeller, he told his agent he would not sell his property. The 
agent, however, on the contrary, swears that nothing at that time 
was said about the sale of the property. The circumstances at- 
tending the preparation and execution of the power of attorney 
render it highly probable that something was said. The defendant 
was about to leave the country; his object in executing the power 
of attorney was to place this particular property in charge of an 
agent to do for him, in respect to it, what his absence from the 
country would prevent him from doing for himself. Among the 
powers which he gave his attorney was one authorizing him to ex- 
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ercise general control and supervision over the property ; the direc- 
tion to insert this power would almost necessarily, as it seems to 
me, have provoked the draftsman of the power of attorney—who it 
will be remembered was the agent—to inquire of the defendant 
whether he intended to give Mr. Goeller authority to sell the prop- 
erty, or to decide at what price it should be sold. Unless it was 
understood that the property was not for sale, it would seem to be 
almost incredible, in view of the provisions of the power of attor- 
ney, and the terms of the contract of January 12th, 1886, respecting 
commissions, that something should not have been said, either 
when instructions were given for the draft of the power of attorney, 
or when it was executed, respecting the power which Mr. Goeller 
should exercise over a sale of the property. If when the defendant 
executed the power of attorney, an intention to sell the property 
still existed in his mind, there can be little doubt, I think. that 
some authority in respect to its sale would have been conferred by 
the power of attorney upon Mr. Goeller. I think the defendant's 
statement, that he told his agent when he executed the power of 
attorney that his property was not for sale, is also strongly cor- 
roborated by the subsequent conduct of the parties. Although 
more than eighteen months elapsed between the time when the de- 
fendant left for Europe, and the time when the sale to the com- 
plainant was made, it is admitted, that during this long interval no 
communication of any kind passed between the defendant and the 
person now claiming to have been his agent for all this period. It 
is highly improbable that if either had believed that the authority 
conferred in November, 1885, was still in force, that absolute 
silence for all this long time would have prevailed. Silence was 
entirely consistent with the non-existence of authority, but not 
with its existence. Moreover, where power to sell land is given by 
parol, itis usually given to serve a temporary purpose, with an ex- 
pectation on the part of the donor that it will be speedily exercised, 
and it would, therefore, seem entirely reasonable that the rule 
prescribed by the statute of frauds concerning parol contracts not 
to be performed within a year from the time they are made, should, 
by analogy, be adopted as the rule limiting the duration of such 
powers. Especially should this be so, where it appears that 
neither party to the power had for more than a year after it was 
granted done anything which would indicate to the other that he 
regarded it as still subsisting. 

The fact that the power was abrogated before the contract in 
question was made is also established by other evidence. The 
defendant’s attorney, Mr. Goeller, went to Europe in July, 1886, 
and returned in September following. He saw the defendant 
while in Europe. Shortly after his return, he swears that he had a 








246 THE NEW JERSEY LAW JOURNAL. 


conversation with the person claiming to have been the defendant’s 
agent in this transaction, in which he told that person that the 
defendant had told him he would not sell his property. The same 
fact is proved to have been communicated to this person about the 
same time by another witness. Two witnesses also swear that they 
communicated the same fact to the complainant prior to the time 
when the contract in question was made. The complainant denies 
that any such communication was made to him, but the weight of 
the evidence is against him. It is obvious he is in no position 
to ask for a decree of specific performance. Relief of this extra- 
ordinary nature is never granted, except in cases where it appears 
clearly that the complainant has a fair and honest right to a specific 
performance of the contract, and where it also appears that the 
remedy by specific performance will do as adequate, if not more 
complete justice, than any other. 
The complainapt’s bij] must be dismissed with costs. 


THE NEW YORK AND NEW JERSEY TELEPHONE CoO. v, PETER DEXHEIMER. 


(Essex Circuit Court.) 


Telegraph Wires — Public Highway— may bean obstruction in the way of moving 
Nuisance—Municipal Ordinance.—A person a house along the said highway. 
is not justified in cutting or breaking the Contra, if the wires are not legally over 


wires of a telegraph or telephone company _ the highway. 
legally overhanging a public highway, which 

This was an action brought for damages caused by the cutting of 
the plaintiff's telephone wires by the defendant in order to enable 
him to move a house along a highway. 

The following was Judge Depue’s charge to the jury : 

Depuk, J.: This is a case, gentlemen, of some novelty, and, so 
far as Iam concerned, a case wholly of first impression ; but inas- 
much as it requires, in the decision of this controversy, the applica- 
tion of those principles of law which are well nigh universal, I 
think I shall have no difficulty in presenting it in such a way as to 
put you in possession of the legal rights of these parties. If I fall 
into error, I shall be very glad indeed to have that error repaired 
here or somewhere else. 

The place at which this cutting was done was at a crossing of a 
public highway, a place at which the public had the right to pass 
and repass. It wasa place, too, at which this company had a right 
to stretch its wires across and over the public highway for the pur- 
pose of engaging in the enterprise for which the company was es- 
tablished. This case, therefore, presents one of those questions 
that frequently arise where each of the parties have a right at the 
place in question, and the problem for consideration is what the 
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measure of those rights is when the right of one is brought in con- 
flict with the right of the other. 

The defendant admits that on the two occasions complained of 
he cut the wires of this company which extended across Oakwood 
avenue, and he claims that that act was justifiable in virtue of the 
rights that he had in that public highway as one of the public. If 
the case rested just here, I should feel constrained to charge the 
jury that the justification was not maintained. The object of a 
public highway is to accommodate the public for the purposes of 
such travel and intercourse as are required for public convenience 
and for the transaction of public business ; and I should charge the 
jury that the use of a public highway for the purpose of travel in 
moving a building was not within the right which was enjoyable by 
the public in a public highway. I think there can be no difficulty 
about that. Where are you going to draw the line? What gen- 
eral obligation rests on the overseer of the highway on a public 
road to remove branches and projections over the road? Is he to 
remove them insuch a way as to make a clear passage for anything 
which anybody sees fit to carry over a public highway? It is man- 
ifest that the application of such a principle, in virtue of the mere 
right of the public to use public highways for public purposes, 
would lead not only to the most onerous, but to the most absurd 
conclusions. Suppose this was in the country, and this building 
was to be removed for half a mile through a place where the trees 
projected with their limbs over the road, trees that had been there 
for centuries, and where they have made not the slightest interrup- 
tion to the use of the public highway for the purposes for which it 
is required ; if the overseer of the highway were called upon to re- 
move those obstructions, would he be bound to do it? It seems to 
me that the attempt to bring the case within that principle must 
necessarily fail, for the reason that the defendant, in the sense that 
I am considering the rights of the public, was not using this public 
highway for the purposes of travel ; and in my judgment this case 
turns wholly on this construction of the eighth section of the com- 
pany’s charter, and on the ordinances of the city of Orange. 

The first proviso in the eighth section is that ‘‘no poles shall be 
erected without the consent,’ etc., of the common council. (We 
must assume that this telephone wire was there lawfully.) ‘‘ And 
that the same shall be so located as in no way to interfere with the 
safety or convenience of persons traveling on or over the said roads 
or highways.’’ I have just disposed of that question. I have said 
that this use of roads and highways for the purpose of moving a 
house on them was not such a use as a person was entitled to make 
of a public highway. 

Then the next question comes. ‘‘ And that the use of a public 
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street in any of the incorporated cities or towns of this state shall be 
subject to such regulations and restrictions as may be imposed by the 
corporate authorities of said cities or towns.’ Now, that lan- 
guage has received a judicial construction which is broad enough 
to include the power of the city of Orange to pass ordinances on 
this subject—independent of that power to pass ordinances, in the 
exercise of the police power which is always lodged in municipal 
bodies of this character—and any ordinance that is reasonable and 
proper, any regulation which the common council may adopt on this 
subject which seems to be reasonable and proper; and it does not 
seem to be unreasonable or improper asa legal exercise of the powers 
of the corporation; and the construction of a telegraph line in 
violation of such an ordinance and regulation is illegal and, there- 
fore, subject to be removed by anybody who may use the public 
streets under permission given by the common council. The evi- 
dence shows that the defendant, when he engaged to remove this 
building, obtained the permission of the common council to remove 
it—a permission that gave him another sort of right from that which 
inheres in every citizen in the use of the public streets for the pur- 
poses of a highway-—a permission that would not give him a right 
to remove the wires of this telephone company which were across 
the street and in his way unless those wires were in the position 
they were in in violation of an ordinance of the city of Orange. 
You will understand the difference between that right which per- 
vades the whole state, and exists in every one of the public, with 
regard to the use of the highways, and a qualified right of the 
character of that which I have just mentioned. The ordinance, 
and the permission given by the common council of the city of 
Orange to this defendent to authorize him to remove this building, 
while it would give him the legitimate and reasonable use of the 
streets, would give him no right to remove the telephone wires of 
this company unless they were there in violation of the city ordi- 
nance. 

An ordinance has been produced, which provides: ‘‘ 4. All tel- 
egraphic or telephone wires shall be placed so as to hang not less 
than twenty feet above the street crossing.’ 

Every wire erected by any telegraph or telephone company 
across the streets of the city or Orange that is less than twenty 
feet above the level of the street is in violation of that ordinance; 
and such an erection becomes a nuisance; and any one having occa- 
sion to use the public highway, whether he be a mere traveler, 
driving a wagon, or whether he be using it by permission of the 
common council in this way, would be justified in removing any 
wire that was less than twenty feet above the highway. So that 
the result of my view of the law and my instruction to the jury is 
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that the permission of the common council to the defendent to re- 
move this building affords him no justification for cutting the 
plaintiff's wires unless they were wires that were in such a posi- 
tion and in such a location as to be less than twenty feet above the 
roadway. For all wires that are less than that distance the de- 
fendant’s justification is complete. For all that are above that dis- 
tance he is without justification, and is liable to respond in dam- 
ages. So that the case depends altogether on that point—whether 
any of those wires were as much as twenty feet above the roadway. 
The testimony of the defendant is that all those wires were less 
than twenty feet above the roadway. He says that the building 
stood on timbers three feet above the ground; that the first story 
was a nine-foot story, and that he stood on the floor above and 
reached up with pliers and clipped all the wires that he loosened. 
Now, the nine-foot story, three-foot timbers, the spaces of the floor 
beams, the space above for the height of man, and the height he 
could reach using the pliers are the elements from which you are 
to determine the result of his testimony with regard to height. 

The testimony on behalf of the plaintiff is that all of these wires 
were less than twenty feet above the level of the ground except 
thirty, twenty of which were on the upper cross-piece and ten on 
the upper side of the second cross-piece ; and the evidence on the 
part of the plaintiff if that, with regard to the wires that were cut 
on both of these occasions the wires that were above twenty 
feet were the thirty wires that [ have mentioned. 

Now, all I have to say is that with regard to all the wires that 
were above the line of twenty feet above the level of the street, the 
act of this defendant was unjustifiable. With regard to the wires 
that were below, his act is justifiable; because the legislature, in 
incorporating this company, madeit subject to the legislation of the 
municipal authorities, and there isan ordinance on that subject. 
The amount involved in this cause is not great, but the principle is 
one of vast importance—the right of these companies to enjoy these 
franchises that are conferred by the act of the legislature, and the 
right of the corporation, on the other hand, to exercise a reason- 
able control over every one of these corporations in the passage and 
adoption of ordinances designed for the purpose of regulating and 
providing for the convenient use of streets—questions that just 
now are of great importance in this state; and my instruction to 
you is thatif you find that any of the wires that were cut were 
above twenty feet you will find a verdict for the plaintiff, and an 
assessment of damages in such sum as, under the evidence, would 
represent the cost and expense of repairing those wires that were 
lawfully there. For the cutting of any wires that were below the 
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twenty feet, my instruction to you is that the justification is com- 
plete. 
















































JACOB LOEWENTHAL v. FREDERICK LEWIS. 
(Essex Circuit Court). 


Joint Debt—Plea and Judgment of Infancy—Effect of. 


Motion to quash a writ of attachment on an agreed statement of 
facts. 

The debt for which the writ issued was for goods sold in the 
course of trade to Frederick Lewis and Isaac N. Lewis, partners. 
The motion to quash was on the ground that the debt sued on was 
a joint debt of Frederick Lewis and Isaac N. Lewis—that while 
Frederick Lewis was a non-resident Isaac N. Lewis was a resident 
in the State. To this the plaintiff replied that the plaintiffs had 
lately sued Frederick Lewis and Isaac N. Lewis in the Supreme 
Court of this State, serving Isaac N. Lewis only; that Isaac N. 
Lewis had pleaded infancy, and judgment had gone against the 
plaintiffs on that plea ; that the infant, having elected to avoid his 
contract, it became the sole contract of the other partner. 

Mr. Howard W. Hayes for the defendant, urged that an infant’s 
disaffirmance of his contract, during infancy, does not bind him 
any more than affirmance would, and that notwithstanding his 
resisting the plaintiffs suit he still would have at majority the 
right to affirm or disaffirm the contract. Citing Pollock on Con- 
tract *p. 42; Wharton on Contracts, $34; Railway Co. v. Coombe, 
3 Exch. 565; Railway Co. v. McMichael, 5 Exch. 127. 

Messrs. Talcott & Meyer, for the plaintiff, cited Stafford v. Roof, 
9 Cowen 628; Willes v. Twombly. 13 Mass. 204; Shipman v. Hor- 
ton, 17 Conn. 481; Chapin v. Shaffer, 49 N. Y. 407. 

DepueE, J.: The infant’s right to elect was determined by his plea 
in the former suit. The judgment in that suit is a judicial 
determination that he is not bound by the contract. Infancy is a 
personal privilege, and this defendant cannot allege his partner's 
infancy in order to avoid the effect of that judgment. 

The motion to quash is denied. 


HENRY M. McNAIR v. THE MAYOR AND COMMON COUNCIL OF THE CITY OF 
NEWARK. 


(Essex Circuit Court). 
Appointment of Commissioners to Condemn for Market. 
Application for a writ of certiorari to remove into the Supreme 
Court the appointment of three commissioners to condemn property 
for a market. 
The writ was asked for on the ground that three commissioners 
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were appointed to condemn each separate tract, Mr. McNair’s 
counsel claiming that under the act of 1886 and the resolution of 
the Common Council three commissioners should have been 
appointed to condemn the entire property to be taken. 

Depuks, J.: I shall not grant this application unless the matter 
is perfectly clear, as it would put a stop to the entire proceedings 
to condemn. I have no doubt that the appointment of the 
commissioners was correct, and that the act contemplates a separ- 
ate proceeding to condemn the land of each owner. I shall not 
allow the writ. 





- 


RULINGS AT THE CHANCERY CHAMBERS. 
(Newark, July ro, 1888). 


LAMBERT v. PLACE. 
Practice—Prerogative Court—Administrator Ad Litem. 


In a foreclosure suit a judgment creditor who had been served 
with subpoena died before an interlocutory decree had been ob- 
tained, leaving a will appointing executors, and the will had been 
probated in New York, but no administration had been granted in 
this state. On an application being made to revive the suit as 
against his representatives and make them parties Vice Chancellor 
VAN FLEET suggested that under the authority of Lathrop’s case, 
33 N. J. Eq. (6 Stew.) 246 the proper practice was to apply to the 
prerogative court for an administrator ad litem. 


AYERS v. AYERS. 
Divorce—Practice. 

On motion to strike out part of answer,counsel for the complain- 
ant maintained that the acts of adultery charged to have been 
committed by the complainant, ag alleged in the defendant’s answer, 
were not designated with sufficient accuracy as to time, place and 
circumstances, and that no particular offense had been designated 
in the charge. 

Counsel for the defendant asked for further time within which to 
amend her answer, stating that the facts alleged at the time the 
answer was drawn could not be more accurately ascertained, and 
that the defendant since then had been absent and could not be 
reached in time to obtain the facts required. 

Vice Chancellor VAN FLEET in granting the motion to strike 
out part of the answer, said that the facts alleged in the answer 
were entirely too indefinite to allow it to stand, but that the defend- 
ant could move to amend her answer as soon as she was more 
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definitely informed as to the facts. The complainant may take his 
order without costs. 


ANONYMOUS. 
Receiver— Appointment of. 


On application of one of the former partners in a partnership 
business to have himself appointed as the receiver of the business 
to wind up its affairs. Vice Chancellor VAN FLEET said: The 
Court can only appoint a disinterested party as receiver. A 
receiver must be sucha person that any of the parties interested 
can go at any time to inspect the books or examine the accounts of 
such a business. I will appoint any one who is not interested in 
this concern who may be agreeable to all parties. 


CHETWOOD vr. GARRET. 
Practice—Amendment of Bill. 


This cause had been delayed and a replication should have been 
filed some time ago. A substitution of solicitors was made and 
counsel thought he had a new ground of action which it might be 
important to include in the bill, and applied to the Court to include 
in the order directing a substitution of solicitors and requiring the 
replication to be filed. Authority toamend the bill. Vice Chan- 
cellor VAN FLEET refused to make this order on this application, 
but directed that notice be given to all parties interested that an 
application be made to amend the bill so as to include in it another 
and an entirely different cause for action. 


JONES v. JONES. 





Practice—Motion to Dissolve Injunction. 

In this case it appeared on the argument of a motion to dissolve 
an injunction that the answer filed had not been sworn to. 

Vice Chancellor Van FLEEt, referring to the statute, denied 
the motion on this account, but said that he did not deny the 
defendant the right to make a new application. Counsel then 
asked that the motion be continued so that he might take the 
answer from the files and have it sworn to, but opposite counsel 
would not agree tothis. The motion was dismissed with costs. 
The Vice Chancellor added that since the injunction had been 
granted by the Chancellor and since he was familiar with all the 
facts in the case the new application should be made to the Chancel- 
lor. 
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OBITUARY NOTICE. 


ROBERT GILCHRIST. 

= Robert Gilchrist died of heart disease at 
his home in Jersey City on Friday evening, 
July oth. He had been ill for more than two 
months and it was felt that his work and his 
contests were over, but yet the end came 
suddenly. He was not an old man. His 
restless activity and nervous energy told 
upon him, and he looked older than he was. 
He was born in Jersey City, August 23, 1825, 
the son of Robert Gilchrist, of County Down, 
Ireland, and Fanny, daughter of Dr. Vacher. 
He studied law with Joseph Annin, and was 
admitted as attorney, April term 1847, and 
as counselor, April term 1850. He wasa 
partner of Mr. Isaac W. Scudder until 
1859, and from 1872 to 1876 of the present 
Chancellor, and lately Mr. C. B. Harvey has 
been his partner for more than a year. 

Mr. Gilchrist married Miss Frederika 
3eardsley, of Owego, N. Y., and she with 
two sons and two daughters survive him. He 
was buried on July gth from St. Marks’ 
Church, of which for the last two years he 
had been a communicant. 

One who was familiar with all his legal 
contests has given us the following account 


of his professional ‘career : 





By the death of Ex-Attorney-General Rob- 
ert Gilchrist, of Jersey City, the Bar of New 
Jersey has lost one of its most illustrious and 
conspicuous members. 

He was in every sense a self-made man, 
for, without the advantages of a college 
training. he, by hard work and untiring ap- 
plication to business, reached the pinacle of 
his profession. 

From 1847, the date of his admission to 
the Bar, until nearly the day of his death, a 
period of 41 years, he was one of the most 
omniverous and assiduous legal students in 
the State. 

In his own peculiarly thorough manner he 
explored almost every important field of legal 
lore. His knowledge of the principles of 
common law was profound and varied ; while 
in matters of practice, he was as thoroughly 


equipped as any man at the Bar of the State. 
For the last 25 years of his life he was en- 
gaged in all the more important legal conflicts 
in the higher State courts, and during that 
time he commanded larger fees and, perhaps, 
met with greater success than any other 
member of the State Bar. His influence on 
our State jurisprudence and in shaping State 
legislation was great. His persistent efforts 
in 1860 in behalf of the Hoboken Land and 
Improvement Company against the proprie- 
tors of the bridges over the rivers Passaic and 
Hackensack strangled one of the worst 
monopolies ever attempied to be exercised 
within the State, and firmly established the 
principle that the public grants must be 
strictly construed. 

In 1861 the Central Railroad Company of 
New Jersey encroached upon the Riparian 
lands in Communipaw Cove at Jersey City. 
Mr. Gilchrist, on behalf of the people, took 
up the fight against the railroad and its back- 
ers and compelled the Central Railroad to 
pay to the State in one lump $300,000 for 
the use of the lands encroached upon. It 
was this sum that created our present free 
school fund, and the fact that the Morris 
Canal is still paying annually into that fund 
the sum of $25,000 is also due to Mr. Gil- 
christ’s efforts. 

In 1863 the Union Sugar Refining Com- 
pany of Boston sued the F. O. Matthiessen 
& Wiechers Sugar Refining Company of Jer- 
sey City to reeover $500,000 damages for the 
infringement of a patent. Mr, Gilchrist, for 
the defendant, fought this suit for more than 
ten years, and until the great Boston fire so 
completely burned out the plaintiffs that they 
were glad to abandon the contest. 

In the celebrated Lewis will contest Mr. 
Gilchrist successfully resisted the efforts of a 
lot of schemers to break Lewis’s will and 
saved $1,000,000 to the United States. 

In the case of Sisson’s Executors y, 
Blair, Receiver, Mr. Gilchrist succeeded in 
getting the Court of Appeals to affirm the 
English doctrine that a Chancery execution 
cannot reach the funds of a cestui gue trust 
in the hands of his trustee. 
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In the famous suit of Harrison v. Vree- 
land’s Executors, a suit brought on a bond of 
the testator for $30,000, Mr. Gilchrist suc- 
ceeded in having the bond declared void. 

His heroic and successful defense of Ex- 
Mayor O'Neill of Jersey City, indicted for 
malfeasance in office, will long be remem- 
bered as one of the most interesting contests 
of the kind in the criminal courts of the 
State 

One of his most important cases while 
Attorney General was that of Libbie Garra- 
brant, tried on an indictment for murder in 
the Passaic Oyer and Terminer. 

The case aroused the sympathy of the 
people, and it was thought the jury would 
disagree, but Mr. Giichrist’s masterly con- 
duct of the case resulted in a conviction. 

Mr. Gilchrist’s most recent and signal suc- 
cess was in the contest between the trustees 
for the support of public schools and the 
Central Railroad and others, the points of 
which are still fresh in the minds of most 
readers 

It would require a large space to recount, 
even briefly, the numerous suits involving 
public and private rights amounting to vast 
amounts of money, which Mr. Gilchrist con- 
ducted with varying success. 

Mr. Gilchrist served a term in the Assem- 
blo in 1857, where he zealously battled for 
the rights of the people against the power of 
corporations, 

He ran for Congress in 1866, but was de- 
feated by George A. Halsey. He was ap- 
pointed Attorney General, vice George M. 
Robeson, resigned, and after serving the un- 
expired term of Robeson was appointed and 
served a full term, giving place to Mr. Van 
Atta. 

His services to the profession and to the 
State were invaluable, and his name and 
fame will go down to posterity with the honor 
and respect due to one of the most distin- 
guished members of the New Jersey Bar. 


RULES ADOPTED BY THE SU- 
PREME COURT, JUNE 21, 1888. 


XXVI. OF EJECTMENT AND MESNE PROFITS, 
gt. The provisions of the ** Act concern- 


” 


ing the action of ejectment,” with regard to 


an action for mesne profits, shall be applied, 
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as far as practicable, toa claim for mesne 
profits and damages made in an action of 
ejectment. 

g2. When the plaintiff in ejectment shall 
desire to recover mesne profits and damages 
in his action of ejectment, he shall add to the 
summons prescribed by the statute aforesaid, 
after the description of the lands, ‘‘ and also 
mesne profits and damages to the amount of 
and to the declaration 


dollars,” pre- 
scribed by the statute, after the description 
‘““and also the of ——— 


of the lands, sum 


dollars for mesne profits and damages.” 

93. When the plaintiff shall claim mesne 
profits and damages in his action of eject- 
ment, the defendant may putin any lawful 
defense to such claim under the plea of the 
general issue; except that if he shall desire 
set-off for 


improvements, he shall give notice, with his 


an allowance and permanent 
plea of the general issue, of the character of 
and of the 


Like 


claim shall be given in actions for mesne 


such improvements amount 


claimed therefor. notice of such a 
profits. 

o4, If, in an action of ejectment where 
mesne profits and damages are claimed, the 
jury shall find the defendant guilty, they 
shall also assess the mesne profits and dam- 
ages, or, if, in such an action, the plaintiff 
have judgment by default, a writ of inquiry 
may issue for a jury to assess the mesne profits 
and damages; but in the cases specified in 
this rule, the plaintiff shall be required to 
prove before the jury the actual time when 
his right to possession accrued, The mesne 
profits and damages recovered in such an 
action may be collected by execution, as in 


actions for mesne profits. 


XXVII. OF FORMS OF ACTIONS. 


g5. Actions arising ex delicto, except re- 
plevin and ejectment, shall hereafter be 
styled actions of tort, and counts for such 
causes of action may be joined in the same 
suit. 

g6. The foregoing rules shall be applicable 
to the practice of the several circuit courts 


A PARLIAMENTARY JUDGE. 


We heard the other day of a man who had 
been brought up in a village debating society 
and had been lately elevated to the dignity 
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of Judge of a Criminal Court. The counsel 
for the defendant appeared before him with 
his client at the hour named for the trial, but 
the prosecuting attorney had not arrived. 
The defendant’s counsel said he believed the 
hour fixed had passed and the Judge said it 
had. ‘*I move,” said the counsel, *‘ that the 
complaint be dismissed and the defendant 
discharged.”’ ‘Is the motion seconded ?” 
said the Judge. ‘*I second the motion,” 
said the prisoner. ‘‘ It is moved and second- 
ed,” said the Judge, ‘* that the complaint be 
dismissed and the defendant discharged. So 
many as are in favor of that motion will say 
‘aye.’” The defendant and his counsel both 
voted ‘‘aye.” “ The contrary minded ‘ no.’” 
There was no response. ‘‘ The ‘ ayes > have 
it—the motion is carried.””. The prisoner’s 
counsel then moved to adjourn and the mo- 
tion was carried by the same vote as before, 
and the Court adjourned. 





EJECTMENT WITH THE AID OF 
A CARPENTER, 





A judgment in ejectment was enforced the 
other day in Newark by the sheriff, with the 
help of a carpenter, who sawed off the 
corner of the defendant’s house in the pres- 
ence of a curious crowd, while the defendant 
delivered a violent harangue from the roof on 
the evils of our civil administration. 
The case was Breslin v. Britchford. The writ 
of habere facias commanded the sheriff to put 
the plaintiff in possession, but it is a question 
how far the sheriff has a right to go 
and how far he is obliged to go, in cut- 
ting off intruding buildings. Can the sheriff 
go upon the defendant’s land to do his work ? 
Is he liable for damages if too much of the 
building fall? Is he to pay the expense of 
cutting off one part of the building and keep- 
ing up the other? Suppose the side wall of 
a large building, through its whole length 
be two inches over the defendant’s line, must 
the sheriff chip off the bricks to the depth of 
two inches, and if he takes more and the 
wall comes down who is responsible ? 





THOROGOOD v. BRYAN OVER- 
RULED. 


The rule in Thorogood v. Bryan imputing 
to a plaintiff the contributory negligence of 
the driver of a public conveyance, has been 
finally over-ruled by the House of Lords. 


The case was Mills v. Armstrong; Zhe 
Bernina decided February 28, 1888, on ap- 
peal from the judgment of the Court of 
Appeal, 12 Prob. Div. 58 which is now 
affirmed. As we said in referring to this 
decision in March 1887, 10 N J. L. J. 70, 
the rule in Thorogood v. Bryan was thrown 
over in New Jersey some time ago, Bennett 
v. N. J. R. R. and Tr. Co., 36 N. J. L. 
(7 Vr.) 225, and by the Court of Errors in 
N. Y. L. E. and W. R. R. Co. v. Stern- 
brenner, 47 N. J. L. (18 Vr.) 167. Lord 
Herschell in the House of Lords says, “ the 
rule has often been departed from in the 
United States, and upon the whole the view 
taken has been decidedly adverse,” and he 
cited as the latest case Little v. Hackett, 116 
U. S. 36€, in which the rule was rejected. 





NOT PAST PRAYING FOR, 


It is pleasant to know that in some 
places at least journalists are not considered 
‘* past praying for.” The press reporter has 
now attained the honor of a special prayer in 
Parliament, across the Atlantic. The chap- 
lain of the Minnesota Legislature recently 
prayed thus at the opening sitting: ‘* And 
also bless the reporters, whose nimble pens 
catch our every word almost before it is 
uttered. They are omnipresent, and almost 
omnipotent. If we take the wings of th 
morning and fly to the uttermost parts of the 
earth, they are there. They meet us in the 
jungles of Africa, they waylay us in the soli- 
tary canons of Colorado, and when at length 
we find the latitude of the magnetic pole, 
behold, they are there. May their light and 
goodness be equal to their power.”’- --Pump 
Court, July 7, 1888. 





THE TELEPHONE CASES, 


The whole of volume 126 of the United 
States reports, except the appendix in me- 
moriam to Chief Justice Waite, is devoted to 
the arguments and opinions in the Tele- 
phone cases. It is fully illustrated. There 
is an article in the Atlantic Monthly for July, 
giving an account of the inventions and of 
the questions in dispute and the decision in 
these cases. It appears to be written by some 
one who was in sympathy with the winning 
side. 
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THE NATIONAL BAR ASSOCIATION. 


This is an association composed of dele- 
gates from local bar associations all over this 
country. A convention was held on May 22, 
The 
first annual meeting is to be held on August 
8th, at Cleveland. It is that New 


Jersey bar associations shall send delegates, 


1888, and an organization was formed. 
desired 


but there is some difficulty in finding many 
such associations with life enough in them 
We have been 


to answer the invitation. 


asked what associations there are in this 
State and who are the officers, and we cannot 
tell. 

If the secretary of every bar association 
in the State will send us a list of its officers 
we will be glad to publish it; and in the 
mean time the secretary will please commu- 
nicate with Mr. R. Ross Perry, of Washing- 
ton, secretary of the National Bar Associa- 
tion, if there are to be delegates to the con- 
vention on August 8. 


OPTION AND HIGH 
LICENSE CASES, 


LOCAL 


The Court of Errors, although they called 
the list through and adjourned on June 26, 
met again in July and devoted three days to 
hearing arguments on the validity of the High 
License and Local Option act. Mr. Pitney 


appeared in support of the act, and Mr. 


Abbett and others against it. 
CORRECTION. 
The name of John S. McMaster of Dover 
2 ’ 
N. J., was omitted by mistake from the list 
of gentlemen who were admitted as attorneys 


at the June examination. 


CONTENTS OF EXCHANGES. 
The Law Quarterly Review, London, Stevens 
& Sons, July, 1888 


A note on the Factors Acts, by A. Cohen ; 


’ 


Bill, by F. C. 
Montague; Public Meetings Public 
Order—the United States—by E. H. Ben- 
nett, of Boston ; Early English Land Tenures, 
by Maxime Kovalevsky and C. I. Elton ; 
the Beatitude of Seisin, by F. W. Maitland ; 
Railway Mortgages and Keceiver’s Debts in 
the United States, by A. Gallup, of New 
York ; On Licensing of Nuisances, by T. 
Crisp Poole; The Law of Escheat, by F. 
W. Hardman; English Authors and Ameri- 
can Copyright, by T. E. Scrutton. 

The Central Law Journal, W. H. Stevenson, 

St. Louis, July, 1888. 

July 6, Questions of Fact for the Judge, by 
July 13, Dying 
Declarations, Actions for Fouling Streams. 
Marvland Law Journal and Real Estate 

Record, Baltimore, July, 1888. 

July 11th and 18th,Address to the Graduat- 
ing Class of the Law School of the University 


The Local Government 
and 


Seymour D. Thompson ; 


of Maryland, by Judge Hugh L. Bond. 
The American Law Register, Philadelphia, 

D. B. Canfield & Co., June, 1888. 

Law Schools and Legal Education, by 
Henry Wade Rogers; Wilson v. Glossop. 
Where a husband connives at adultery on 
the part of his wife, he is responsible for 
necessaries furnished to her—with note. 
Lynn v. Freemansburg Building and Loan 
Association ; Fines, dues, etc., note ; Penn- 


sylvania Railroad Co. v. Marchant; Dam- 
ages for land “‘ taken, injured or destroyed.” 
The Washington Law Review—The Law 
Reporter Co., Washington, D. C., July, 
1888. 
Notes, Reportsin S. C. U. S. 
me <. 
The National Law Review, 
Pa , July, 1888. 
Foreign contracts, James M. Kerr; Cur- 


and S. C. 


Philadelphia, 


rent Legal Thoughts ; Digest of Important 
Decisions ; Current Legal News. 


PAMPHLETS RECEIVED. 


Law School of Harvard University—Charles 
W. Sever, Cambridge, Mass. 


rs and students of 


Catalogue of the offic 
I 


e 
the Law School, 1817-1887. 








